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Court rules plant can operate during toxic-gas appeal  
Kathie L. Taylor Tribune Staff Writer   
Published: January 23, 1987 
A La Mesa plant that makes deadly gases has won the right to temporarily continue production while it appeals a county-
agency ruling to shut down because of its potential for toxic emissions.  
Superior Court Judge Richard D. Huffman granted a preliminary injunction yesterday on behalf of Phoenix Research 
Corp. The court order prevents the county Air Pollution Control District from taking measures to force the plant's closure 
until the matter is appealed. 
A subsidiary of Union Carbide, Phoenix Research produces arsine and phosphine gases at 8075 Alvarado Road in La 
Mesa. The plant's owner recently was denied an operating permit by the APCD, which ordered the plant to cease 
production until it could prove it would not create a nuisance in the future. 
That decision was appealed by Phoenix Research and will be heard by the APCD board on Feb. 12. The injunction will 
expire following the board's decision. 
Although Phoenix Research was granted a temporary court order to remain operating until yesterday's hearing, the APCD 
continued to file notices of violation, which amounts to $1,000-a-day fine or six months in jail. 
In seeking the injunction, Betty Jane Kirwan, the attorney for Randall Kelley, president of Phoenix Research, argued that if 
the court didn't rule in her client's favor, the company would face criminal charges and be forced to go out of business. 
"One of his (Kelley's) customers lost millions of dollars in the day and half he was shutdown," she said. "He can't keep an 
inventory there because of the quality of the gases. He'll go out of business if he shuts down. And we can't sue the court 
or the APCD for the loss of his business." 
For now, Kelley said he is happy and "very pleased that we're able to continue operations in a lawful manner." 
In making his decision to grant the injunction, Huffman said, "I don't think it's fair to put the plaintiff in this situation on the 
basis of these facts." 
He said the company has operated without complaint in the same location for 13 years and has demonstrated an effort to 
comply with the Air Pollution Control District, which investigated the plant for more than a year prior to making its decision. 
Barbara Baird, deputy county counsel, was asked by Judge Huffman why it took the county essentially 13 years to find 
Phoenix Research. "We did pursue our decision as soon as we found out about them ... We were under the impression 
the company had left," she said. 
Kelley last year wrote to La Mesa Mayor Fred Nagel stating that the plant would be moving to Washington state in lieu of 
community opposition that surfaced when the nature of the plant's operation became widely known. 
The relocation is still pending, Kelley has said. 
Kirwan was unsuccessful in getting a ruling from the judge on whether the APCD should have jurisdiction over Phoenix 
Research since the plant does not have any emissions. 
"There's never been a complaint or public concern. There are no emissions," Kirwan said. "They're (APCD) saying the 
company is a nuisance. I've never heard of an anticipatory nuisance ... What they're saying is if there's a chance in 30 
million, there's a chance. Then you shouldn't operate. What they're trying to do is zone this company out of existence." 
"You're telling me there are no emissions. Then why do you have the monitors then if there are no emissions?" Huffman 
questioned. 
Replied Kirwan: "They want to make sure there isn't an accident. That's the purpose of all these laws. And we want to 
comply with them. We're the first to admit that arsine and phosphine are dangerous chemicals. But no more dangerous 
than chlorine stored in municipal swimming pools or any other chemicals in our industrial society." 
Huffman told the attorney that he remains unconvinced that the APCD lacks the authority to regulate. 
"And I'm afraid you're not going to be very successful with that, at least not with me ...," the judge said.  
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